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6 CLAWSON v. PRIMROSE. 

In some of the states it is provided by statute that a prisoner 
shall be entitled to bail, if, without just ground therefor, the prose- 
cutor allows a term to pass without trial. But bail cannot be 
claimed as a matter of right for this cause when no such statutory 
provision exists. Delay in bringing on the trial, on the part of the 
prosecutor, without just cause, might be sufficient ground to induce 
the court to exercise the discretionary power of admitting to bail. 
But the circumstances must be very strong to induce the court to 
allow bail for such a cause : 3 Wash. 224. 

Thos. F. Davidson. 



RECENT AMERICAN DECISIONS. 

Court of Chancery of Delaware. 
JAMES E. CLAWSON v. JOSEPH PRIMROSE. 

The English doctrine of presumptire title to light and air received over land 
of another person, arising from the uninterrupted enjoyment of it for twenty 
years and upward, through the window of a dwelling-house, was part of the com- 
mon law of England and of the colonies at the period of American Independence, 
and as such continued to be the law of Delaware under the constitution of the 
state adopted at the organization of the state government in 1776. 

A court of equity will restrain the obstruction of lights by erections on adjoining 
land, even where the right is unquestioned or established, only when the privation 
of light and air by a proposed erection will be in such degree as to render the 
occupation of the complainant's house uncomfortable, if it be a dwelling-house, or 
if it be a place of business, the privation must render the exercise of the business 
materially less beneficial than it had formerly been. 

A fair test of what is such a privation of light, etc., is the fact that a jury would 
give substantial and not merely nominal damages. 

Construction of that clause of the Constitution of 1776, declaring the common 
law of England to be in force in this state. 

Principles for determining what parts of the English common law are inappli- 
cable in this country. 

Bill in equity. The complainant was the owner and occupier 
of a dwelling-house, situated in the town of Smyrna, and adjoining, 
on the northerly side, an unimproved lot of the defendant. In the 
complainant's house were several windows overlooking the defend- 
ant's lot, through which light and air were received into the 
house. At what precise time these windows were opened, did not 
appear ; but it was proved that they had been in their present 
condition, and used by the successive owners and occupiers of the 
dwelling-house, for a period of over thirty-five years past. The 
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defendant being about to remove a frame tenement to the lot, and 
to locate it against the northerly side of the dwelling-house, so as 
wholly to darken the windows, the bill was filed for an injunction 
to restrain the proposed obstruction. The material facts touching 
the precise location of the windows and the effect of the obstruc- 
tion, are stated in the opinion of the chancellor. 

J. Alexander Fulton, for the complainant. 

George V. Massey, for the defendant. 

The opinion of the court was delivered by 

Bates, Chancellor. — Two preliminary objections were taken to 
the relief sought by the bill. One of them was this: that even 
conceding to the complainant the right claimed to receive light 
and air over the defendant's lot, yet that the proposed obstruction 
will not impair his enjoyment of the dwelling-house in such degree 
as to warrant the interference of a court of equity, but that he 
should be left to seek redress in damages at law. The rule on 
this point, as first announced by Lord Eldon, in Attorney General 
v. Nichol, 16 Ves. Jr. 337, and followed in all subsequent cases, 
is, that a court of equity does not in all cases restrain the obstruc- 
tion of lights by erections on adjoining land, even though the 
right is unquestioned or established, but only when the privation 
of light and air by a proposed erection will be in such degree as 
to render the occupation of the complainant's house uncomfortable, 
if it be a dwelling-house, or, if it be a place of business, the priva- 
tion must render the exercise of the business materially less bene- 
ficial than it had formerly been : Wynstanly v. Lee, 2 Swanst. 
358 ; Sutton v. Lord Montfort, 6 Eng. Ch. R. 257 ; Bent v. Auc- 
tion Mart Co., L. R. 2 Equity Cases 238. In the latter case, Sir 
Wm. Page Wood, V.-C, enables us, by an easy test, to determine 
what is such a substantial privation of light and air as should 
induce this court to relieve. He says " that where substantial 
damages would be given at law, as distinguished from some small 
sum of 51, 101. or 201., the court will interpose ; and on this 
ground, that it cannot be contended that those who are minded to 
erect a building that will inflict injury upon their neighbor have a 
right to purchase him out without an Act of Parliament for that 
purpose having been obtained." 

In the present case, the threatened obstruction, if the complain- 
ant's title be concededj is sufficient, within the rule, to be the 
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subject of equitable relief. The -windows on the north side of the 
house overlooking the defendant's lot will be wholly closed. One 
of these is in the cellar, and without this window there could be 
no means of lighting and airing the cellar. Another window is 
in the kitchen, at the rear of the dwelling. The kitchen would be 
left with one window on the opposite or south side. Another 
window is in the attic, at present the only window in that part 
of the house, though a witness states that other arrangements 
might be made for lighting that part of the house. 

Another, and the most important of the windows threatened, is 
on the north side of the dining-room. There is no window on the 
south side of the dining-room opening out of doors. There was 
such a window in former years opening into a covered porch, but 
some sixteen years since the porch was enclosed and made a part 
of the interior of the house. It so remains. Mr. Stockley, who 
occupied the house before the porch was enclosed, testifies that, 
even with the south window opened as it then was, the room could 
not be comfortably lighted or ventilated without the north window, 
the porch having a roof so low and wide as to admit but little light 
and air. It must be sufficiently apparent that the obstruction 
of these windows will very materially impair the complainant's 
enjoyment of his property. 

But it is objected further that the complainant, having an open 
space on the south side of his house, can by other arrangements 
supply the deficiency of light and air, and that there is therefore 
no necessity for the' interference of the court. Without stopping 
to inquire whether adequate arrangements of that kind could be 
made, it is enough to say that such a consideration is not admis- 
sible to affect the right of the complainant to enjoy his property 
after the manner in which he previously held it. If the English 
doctrine of ancient lights be our law, and the complainant has by 
twenty years' user acquired a title to this servitude, most clearly 
the title gained is the right to enjoy his dwelling as he has so long 
held it, and he cannot be compelled to alter his house so as to suit 
the convenience of his neighbor. This principle has been recently 
adjudged by V.-C. Sir Wm. Page Wood, in the case of Dent et al. 
v. The Auction Mart Co., before cited. There the injunction was 
sought against the erection of a house at some short distance from 
the complainant's house, the effect being partially to darken a 
window, and one of the defences was that the complainant could 
avoid the injury by enlarging his window. But the defence was 



CLAWSON t>. PEIMROSE. 9 

not sustained. "The complainants," says the V.-C, "are clearly 
entitled to retain the right as they acquired it, 'without being com- 
pelled to make any alterations in their house to enable other people 
to deal with their property." I have found no other case on this 
point in England or in America, though after diligent search. 

We are then brought unavoidably to the main question in con- 
troversy, viz. : whether in this state the uninterrupted enjoyment, 
by the owner of a tenement, of light and air received laterally over 
the land of another for more than twenty years, raises "a title to 
the future unobstructed use of the same. 

Incorporated rights generally — such as ways, water-courses, 
&c. — are the subjects of presumptive title, arising from twenty 
years' adverse user, by analogy to the statute limiting entries into 
lands, and that both in England and in this country. In England 
this general doctrine of presumptive title to incorporeal rights or 
easements includes, as one of them, the enjoyment of light and air. 
Does the law of presumptive title in this state, in like manner, 
extend to light and air ? That is the question. 

A careful reading of all that could be found to bear upon the 
subject, with much reflection, leads me irresistibly to the conclu- 
sion, that the doctrine of presumptive title to light and air from 
twenty years' enjoyment, as it was held in England prior to the 
statute of 3 & 4 Will. IV. (which simply converted the presump- 
tion of title into an absolute bar), was a part of the common law 
of title to real estate in England at the period of our separation 
from that country, and that by force of the constitution of this 
state, adopted in the year of its independence, that doctrine be- 
came the law of this state, subject only to alteration by the legis- 
lature. 

The Constitution of September 20th 1776, adopted upon our 
separation from England and organization into an independent 
state government, provides, by art. 25, that " the common law 
of England, as well as so much of the statute law as has been 
heretofore adopted in practice in this state, shall remain in force, 
unless they shall be altered by a future law of the legislature, such 
parts only excepted as are repugnant to the rights and privileges 
contained in this constitution and the declaration of rights, &c, 
agreed to by this convention :" 1 Delaware Laws, Appendix, 
p. 89. 

The object of this clause was to secure to the people, in their 

Vol. XXIV.— 2 
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transition from a colonial to an independent political state, a juris- 
prudence already complete, and adequate immediately to define 
and to protect their rights of person and property, and of citizen- 
ship generally, without awaiting the slow growth of a new system 
to be thereafter matured by legislation and judicial decisions. 
They had already, in their colonial state, as subjects of Great 
Britain, an established jurisprudence in the common law of Eng- 
land. It was a system of jurisprudence to which our ancestors 
of that day were deeply attached. They had esteemed it, through- 
out their colonial condition, to be their birthright, as English 
subjects, and their safest rule of conduct, so declaring it in several 
legislative acts. See Preamble to Act of 1719, 1 Del. Laws 64. 

This attachment to the common law pervaded all the colonies. 
The Congress of 1774, in its enunciation of certain fundamental 
rights and immunities, which were claimed for the American 
subjects of Great Britain, placed among the foremost of them the 
declaration that they were entitled to the common law of England, 
as also to such English statutes as were in force at the date of 
their colonization, and which, by experience, they had found appli- 
cable to their circumstances: 1 Story's Constitution, sect. 158, n. 

The provision of our state constitution of 1776, adopting for the 
new state government the body of the common law, and in part the 
statutes of England, is the same in substance with the declaration 
of the Congress of 1774 of what had before been held to be the 
force of the English common and statutory law in the colonies ; 
and the obvious purpose and effect of the 24th article of the con- 
stitution were to give to the common law in this state, by constitu- 
tional adoption, the same force under the new government which, 
in their previous political condition, it had by virtue of their colo- 
nial relationship to the mother country. By the common law was 
of course meant the common law of England as it then stood, so 
far as it was applicable to the circumstances of the people, and was 
not repugnant, as the constitution expresses it, "to the rights and 
privileges contained in that instrument and the declaration of 
rights." 

We now come to the two principal questions raised by the argu- 
ment, viz.: — 

1. Whether the English doctrine of a presumptive title to light 
and air from twenty years' enjoyment, by analogy to the statute 
of 21 James I., was part of the common law of England prior to 
1776; and 
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2. If so, whether, under our state constitution of 1776, it 
became the law of this state. 

First, then, was the English doctrine part of the common law 
prior to 1776 ? 

It has sometimes been spoken of as a modern doctrine. Its 
origin has been referred to two or three judicial decisions made 
between the year 1761 and 1786, viz_: Lewis v. Price, Dougal v. 
Wilson and Darwin v. Upton. Even were these cases taken to 
have first incorporated the doctrine into the English common law, 
they would carry it back to a period anterior to our state constitu- 
tion of 1776. But it will be strictly correct to sa'y that the 
English doctrine is in its principle a very ancient one. The 
principle is that uninterrupted user raises a prescriptive title to 
incorporeal rights and to the servitude of light and air as one of 
these incorporeal rights. This has been a principle of the com- 
mon law from the beginning. It is true that the prescriptive 
period, or the duration of the user requisite to raise the prescriptive 
title, has been modified several times in the lapse of the last three 
centuries, but the principle of prescriptive title has all the while 
been the same. The last change of the prescriptive period, that 
which reduced it to twenty years by analogy to the Statute of 
James, was adopted long prior to tho American Revolution, and 
from the time of its first adoption by judicial decision applying it 
to any species of incorporeal rights, it became the law of all such 
rights, and among them, of the servitude of light and air, before 
even the cases just referred to for its actual application to this 
particular servitude had occurred. This is but a general view of 
the subject. Let us examine, as briefly as can be done intelligibly, 
the grounds on which it rests. They may be reduced to three 
well established facts of judicial history. 

First. It is beyond any doubt whatever that the ancient com- 
mon law of presumptive title to incorporeal rights founded on im- 
memorial user, included and protected the enjoyment of light and 
air as one species of such incorporeal rights. This was held to be 
settled law as far back as the 28th Elizabeth, in Bland v. Manly, 
cited in A Idred's Case, 9 Co. Rep. 58. That was an action at 
law for the obstruction of the lights of a dwelling-house alleged in 
the narr. to have been enjoyed from time immemorial, i. e., time 
whereof the memory of man runneth not to the contrary, which 
was the prescriptive period then in force. The obstruction was 
by the erection of a new building on the adjoining land of the 
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defendant. The Court of King's Bench sustained the action 
holding the prescription from time whereof the memory of man 
runneth not to the contrary, sufficient to raise a presumption that 
originally there had been a grant of the privilege of having the 
windows unobstructed. Following this case and extending through 
the long interval which elapsed before the prescriptive period was 
finally reduced to the presenj; limitation of twenty years by analogy 
to the Statute of 21 James I., there were many cases, which though 
they did not all directly adjudge a title to light to have been 
acquired by the user, set up in the particular case, nevertheless 
fully recognised the servitude of light and air as being equally and 
alike with all other incorporeal rights and easements the subjects 
of a prescriptive title: Pope v. Berry (29 & 30 Eliz.), Cro. Eliz. 
118 ; Leon. 168 ; Palmer v. Fletcher (15 Car. II.), 1 Levinz 122 ; 
Villiers v. Ball (1 W. & M.), 1 Show. 7 ; Bosewell v. Pryor, (2 
Anne), 6 Mod. 116; 2 Salk. 459; 1 Ld. Raym. 392. Thus we 
see beyond any question that the rule of prescriptive title as to 
incorporeal rights, as at first settled in the common law, protected, 
as one of those rights equally and on precisely the same footing 
with others, the one now under consideration. 

But here we meet the fact that the ancient law of prescription 
has undergone several successive modifications, and that the pre- 
sent inquiry is not whether the servitude of light and air was pro- 
tected by the common law of the reign of Elizabeth, but whether 
by the latter rule of title presumed from twenty years' possession 
by analogy to the Statute of James I. 

Second. This brings us to observe a second fact in the history 
of this subject, which is that under the several successive modifica- 
tions of the English law of prescriptive title, commencing with the 
most ancient rule of prescription from immemorial user up to and 
including the comparatively modern rule of presumptive title from 
twenty years' enjoyment, by analogy to the Statute of James, the 
rule, however modified at any period of its history, continued to be 
applied as well to the servitude of light and air as to any other 
species of incorporeal rights. The modifications undergone were 
not such as to narrow at all the scope or application of the rule of 
prescriptive title, so as to exclude at any period a species of incor- 
poreal right which had previously been protected, but their whole 
operation was simply to reduce from time to time the period of 
prescription so as to conform it to the limitations in force for the 
time being for entries into lands. Let us dwell a moment here 
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and see if such was not the true purpose and effect of the succes- 
sive changes in the law of prescriptive title. 

The policy just stated, of conforming the period of prescription 
to incorporeal rights with the statutory limitation for real actions, 
so as to give uniformity to the mode of acquiring possessory titles 
to both species of real estate, has obtained from the earliest times. 
Thus when by the Statute of Westminster 2, ch. 46, 3 Edw. L, 
the coronation of Richard I. was fixed as the perio'd of legal memory 
within which a seisin must be proved in order to maintain a writ of 
right, it was from thenceforth adopted as the convenient period of 
legal memory for all purposes and became the prescriptive period 
for acquiring title to incorporeal rights as well as to lands. So 
stood the rule until the Statute of 32 Henry VIII. fixed a pro- 
gressive period of limitation, sixty years, for writs of right. After 
this time, although, as it seems, the period of Richard's reign con- 
tinued to be nominally adhered to as the beginning of legal 
memory for the purpose of working an absolute bar, yet in analogy 
to the Statute of Henry VIII., sixty years' possession came to be 
considered as sufficient evidence of an enjoyment from the reign 
of Richard I., so as to raise a title, unless rebutted by proof that the 
possession or user commenced subsequently to his reign. As such 
proof could rarely be tnade, the sixty years became practically the 
measure of legal memory. 1 Thus the law stood until the Statute 
of 21 James I., which limited entries into lands to twenty years. 
It was by analogy to this statute that twenty years was afterward 
adopted as the requisite period of user for raising a presump- 
tive title to incorporeal rights, with this difference, however, that 
whereas, under the statute, twenty years' adverse possession of land 

1 There is some confusion in the different writers' statement of the law of this 
period, some holding that the ancient period of legal memory, i. e. from the begin- 
ning of the reign of Richard I., continued, unaffected by the Statute of 32 Henry 
VIII : 2 Wend. Black. 31, n. (21) ; while others considered that this statute was 
equitably extended to incorporeal rights as had previously been the Statute of 
Westminster, ch. 20 ; Gale & Whatley on Easements 64-5. The probable solu- 
tion of this apparent disagreement of authorities is, that for the purpose of work- 
ing a conclusive bar, the reign of Richard I. was adhered to as the beginning of 
legal memory : but that the Statute of Henry VIII. limiting writs of right to sixty 
years, was so far extended, as to make the enjoyment of an incorporeal right for 
that length of time evidence sufficient, if unrebutted, to prove such enjoyment had 
commenced as far back as the reign of Richard I. As the rebutting proof could 
rarely be made, the sixty years' possession practically became the measure of im- 
memorial user, and thus was sufficient to raise a title though a presumptive one 
only, and not one operating as an absolute bar. The point is, however, only of 
historical interest. 
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worked an absolute bar, the twenty years' enjoyment of an incor- 
poreal right was held to raise only a presumptive title by grant 
which might be rebutted : 2 Wms. Saund. 175, note (2) ; 2 Wend. 
Black. 266, note (10) : 1 C, M. & R. 217 ; Gale & Whatley 
on Easements 65. And so the rule stood until the Statute 3 & 
4 Will. III., which in effect converted what before was only a 
presumptive title into an absolute bar, fixing for the first time 
different periods for different classes of easements ; among the rest 
fixing twenty years, as the period for raising a title to light and 
air. Baron Parke in 1 C, M. & R. 217. 

Third. We come now to notice a third point in the history of 
this subject, which will show quite clearly that the rule of pre- 
sumptive title from twenty years' possession to the servitude of 
light and air was part of the common law many years prior to the 
American Revolution. The point is this : that whenever the rule 
of presumptive title from twenty years' possession by analogy to 
the Statute of James was adopted for incorporeal rights generally, 
it became thenceforth, by its OAvn force, the law of title to light 
and air as one species of incorporeal rights, without awaiting the 
occurrence of an adjudicated case of the application of the modi- 
fied rule to these particular rights ; otherwise we should have this 
result, that while a title to some kinds of incoiporeal rights might 
be gained by twenty years' enjoyment by analogy to the Statute 
of James, others, or at least one species, that of light and air, would 
remain under the old doctrine of immemorial presumption requiring 
a period of sixty years. And thus the very principle upon which 
the analogy of the Statute of James was adopted, viz. : to give 
uniformity to the term required for raising possessory titles, would 
fail at the point where it was of most value : for certainly such 
uniformity of title is more important among different kinds of in- 
corporeal rights themselves than as between incorporeal rights and 
lands — clearly then the very principle upon which the equitable 
extension of the Statute of James proceeded, necessarily made it 
applicable from its first adoption to every species of incorporeal 
ridit. Every statement or explanation in the books, of this rule 
of analogy to the Statute of James, will be found to give it this 
broad and unqualified scope. So Lord Mansfield puts it when 
he says that "an incorporeal right," i. e., any incorporeal right, 
" which if existing must be in constant use ought to be decided 
by analogy to the Statute of Limitations:" Gale & Whatley 66. 
And Mr. Sergeant Williams, hardly less an authority on such 
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subjects, in his note to Yard v. Ford, 3 Wms. Saund. 175, in his 
explanation of the ground of the change, shows at the same time 
its scope and its uniform application to all incorporeal rights of 
every description. 

We are now prepared for the direct question : when did the present 
English doctrine of presumptive title to light and air from twenty 
years' enjoyment become a part of the common law? The answer 
is, that whenever the ancient prescriptive period of immemorial 
user, measured at first from the reign of Richard I., as a fixed 
period, and afterward by sixty years, was abandoned as to imme- 
morial rights finally, and in lieu of it the rule of twenty years, by 
analogy to the Statute of James, was adopted by judicial decisions, 
which applied the modified rule to any incorporeal right whatever, 
it became thenceforth the law of all incorporeal rights, and as well 
the law of title to the enjoyment of light and air as to any other 
species of right. For the rule of analogy when applied to the 
first species of incorporeal right, which called for its application, 
was adopted as the law of the whole and thus became by judicial 
decision the law of the whole. 

At what time, we may then inquire, was the equitable extension 
of the Statute of James admitted as to any incorporeal right? 
The precise date it is not easy to determine. So great a reduction 
of the prescriptive period as from sixty years to twenty years, the 
courts, in the conservative spirit of that age, were slow to sanction ; 
and through several reigns following that of James I., the cases 
proceed upon the old doctrine of immemorial user. It was not 
until early in the eighteenth century that, pressed by the incon- 
venience and often impossibility of proving an enjoyment beyond 
legal memory, even after sixty years had become the measure of 
such legal memory, and also yielding to the importance of a reason- 
able uniformity in the law of possessory titles to real estate, the 
courts admitted the equitable extension of the Statute of James to 
incorporeal rights, so far as to hold twenty years' possession to be 
not a bar, but presumptive only of an original title by grant. It 
is certain, however, that this extension of the statute was adopted 
and fully incorporated in the common law of England prior to 
American Independence. The cases, though not numerous, are 
decisive. One case will serve to show that the presumption of 
title from twenty years' enjoyment of an incorporeal right was the 
common law rule as early as 1722, fifty years before our independ- 
ence : Keymer v. Summers, Buller's N. P. 74 ; 3 Wms. Saund. 
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175 b. The question there concerned a right of way over an ad- 
joining close claimed by the plaintiff under a deed for a tenement 
"with all ways therewith used," the deed being executed by a third 
person not a party to the suit. The deed was made in 1753. The 
plaintiff's grantor had, in fact, as far back as 1723, leased the ad- 
joining close to the defendant for three lives without any reserva- 
tion of the way. Nevertheless, the plaintiff's grantor had from 
1723 to 1753 exercised the right of way without obstruction ; and 
the point decided was that this user for twenty years raised in the 
grantor a presumptive title to the right of way sufficient to pass 
by his deed made in 1753. 

Thus far we have considered the question as though no judicial 
decision holding this particular servitude of light and air to be with- 
in the rule of analogy to the Statute of James had occurred prior 
to 1776, and even had no such case occurred before that date we 
should be obliged to hold the doctrine as having been then a part 
of the common law But it does certainly appear that before the 
period of our separation from Great Britain, cases for the applica- 
tion of the new term of twenty years' presumption by analogy to 
the statute, of light and air, did occur, and the courts without any 
doubt or hesitation held that the rule long before settled as a 
general one, extended to this species of incorporeal right. This 
was done in a series of cases, both in the King's Bench and 
Common Pleas. These are Lewis v. Price, in 1761, Dougal v. 
Wilson, in 1769, and Darwin v. Upton, in 1789, all reported in 
3 Wms. Saund. 175, n. 3. The first two of these cases were 
prior to our independence, but no great stress need be laid on that 
fact. For, according to the true force of these decisions, they are 
to be taken not as introducing a new rule operating from their 
date, but rather as judicial declarations of the law previously in 
force. In this view, that is, as judicial evidence of what the law 
had been on this point, Darwin v. Upton, also, though decided 
in 1789, a few years after American Independence, is of equal 
force with the two cases prior to 1776 ; and of great value indeed 
is that decision as a confirmation of the prior cases ; for it was a 
decision by the Court of King's Bench sitting in banc and upon 
much consideration. It is worth while to examine these cases to- 
gether : Lewis v. Price, in 1761, was an action on the case for 
obstructing the plaintiff's lights. The plaintiff's enjoyment of the 
obstructed lights extended back forty years, less than the old pre- 
sumptive period of sixty years, required prior to the Statute of 
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James. Yet Wilmot, J., held that the action would lie, statin <r 
the rule as then understood thus: " that twenty years is sufficient 
to give a man a title in ejectment on which he may recover the 
house itself, and he saw no reason why it should not be sufficient 
to entitle him to any easement belonging to the house." This 
effect of the enjoyment for twenty years and upward, he says, " is 
founded upon the same reason as when the lights have been im- 
memorial, for this is long enough to induce a presumption that there 
was originally some agreement between the parties." In Dougal 
v. Wilson, in 1769, which came before the same judge sitting 'as 
chief justice, there had been a possession of a house with lights from 
fifty to sixty years. He held that it could not be disturbed, but not 
resting his decision upon the length of enjoyment in that case, for 
he expressed his opinion to be, that "a much shorter time than 
sixty years might be sufficient," clearly referring to the modifica- 
tion of the old rule of prescription, after the Statute of James, as 
embracing lights. 

Then comes Darwin v. Upton, in 1789, in which the question 
came before all the judges of the King's Bench. The plaintiff, 
upon no other title than twenty-five years' enjoyment, brought his 
action for the obstruction of light, and he recovered before Gould, 
J., at Nisi Prius. The case came before the court in banc upon a 
rule for a new trial for misdirection to the jury, by Justice Gould. 
It should, however, be observed that under the rule for a new trial 
no question whatever was made in that case, as to the application 
of the rule of twenty years' possession to the case of lights, but the 
exception taken was that the judge had instructed the jury that 
the lapse of time constituted an absolute bar not to be rebutted, the 
defendant's counsel admitting that the twenty years' possession 
raised a title, but as he insisted a, presumptive title only, subject to 
be explained away. The judges in banc, in opinions expressed 
seriatim, held such to be the law, and upon explanation by the 
justice who tried the case that such was the meaning of his in- 
struction to the jury, the court discharged the rule. Says Lord 
Mansfield, " the enjoyment of light with the defendant's acquies- 
cence for twenty years, is such decisive presumption of a right by 
grant or otherwise that unless contradicted or explained, the jury 
ought to believe it." Though, he adds, not an absolute bar, "it 
is certainly & presumptive bar which ought to go to a jury." I 
have before said that Darwin v. Upton, though decided shortly 
Vol. XXIV.- 3 
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after our independence, introduced no new rule as to lights, but 
was declaratory that the law of presumptive title from twenty years' 
possession, which had long before been applied to other incorporeal 
rights, equally embraced this one of them. Now, this view is 
clearly implied in the language of all the judges. For Lord Mans- 
field, and Justices Willes and Buller, cite prior instances of 
the application of the rule to several kinds of easements as con- 
trolling the case of lights. And, besides, the possession on which 
the plaintiff in Darwin v. Upton recovered, and which consequently 
was held to be under the operation of the rule of presumptive title, 
commenced before 1776, as it was a possession of twenty-five years 
prior to 1789 ; so that the recovery necessarily assumed the rule 
to have been a part of the law prior to 1776. It need only be 
added that Darwin v. Upton, as a case truly declaratory of the 
common law then settled on this subject, has been recognised in 
the later English cases, as by Buller, J., in Read v. Broohman, 
3 T. R. 159, and by Bailey, J., in Gross v. Lewis, 2 B. k C. 
686. It is difficult indeed to see how, in the face of such a judi- 
cial history, it can be doubted that at the period of our independ- 
ence as a state, what is termed the English doctrine of presumptive 
title to light from twenty years' enjoyment, was a part of that 
common law which as an entire body or system, the constitution 
of 1776 was so careful to continue in force. 

Secondly. We must now return to the constitutional provision 
of 1776, and inquire whether by force of it, what we have seen to 
be the common law doctrine of ancient lights at the date of the 
constitution, became the law of this state. It cannot be over- 
looked that notwithstanding the broad language of the constitu- 
tion, there were many parts of the common law of England, as it 
stood prior to 1776, which never have in fact been regarded by 
our courts as of force in this country: yet it is to be observed that 
the courts have not herein acted arbitrarily in adopting some parts 
of the common law and rejecting other parts, according to their 
views of the policy of particular rules or doctrines. On the con- 
trary, those parts of the common law of England, which have not 
been here practically administered by the courts, will be found, on 
examination, to reduce themselves to two classes, resting upon 
grounds which render them proper to be treated as implied excep- 
tions to the constitutional provision, in addition to the expressed 
exception of such parts of the common law as " were repugnant 
to the rights and privileges contained in the constitution," &c. 
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One of these classes of exceptions may be briefly disposed of. 
It embraces those parts of the rules and practice of the common 
law 'which had become superseded by long-settled usages of trade 
or business, or habits of dealing among our people, such as could 
not be unsettled or disturbed without serious inconvenience or 
injury. In such cases, upon the necessary maxim that communis 
error facit jus, the courts accepted these departures as practical 
modifications of the common law. Many illustrations of this class 
might be given, such as the use of an ink scroll instead of wax 
and paper to constitute a seal ; and such is the explanation of our 
long practice of allowing stays of execution without prejudice to tbo 
lien of a levy upon goods, a practice unknown at common law. 
Such instances are very numerous and need not be further referred 
to. But on the subject before us, there has certainly during the 
century which has almost elapsed since our independence, been no 
known usage or custom, no general course of dealing or acting 
among our people, nor any apparent understanding of the law 
inconsistent with the rule of a presumptive title by user to light 
and air, as well as to other incorporeal rights, so that the enforce- 
ment now of such a rule would unsettle or disturb titles acquired 
or supposed to be acquired upon the faith of a different state of 
the law. On the contrary, the general rule of presumptive title 
from twenty years' user of incorporeal rights by analogy to the 
Statute of James I., of which the doctrine of ancient lights is but 
one of the applications, has always been received and frequently 
adjudged in our courts as part of that common law which was 
adopted under the constitution of 1776. It so happens that no 
case has arisen for the application by the courts to light and air, 
of the general rule of prescriptive title, but it cannot be doubted 
that so far .as our people have acted in matters of title with any 
view to the state of the law on this question, they must have 
naturally presumed that the rule of analogy to the Statute of James 
I., having been adopted from the common law and applied by the 
courts to such cases of incorporeal rights as had arisen for judicial 
decision, was adopted, not in some only of its applications at 
common law, but as to all. And thus we see that it is by now 
rejecting, and not by applying the doctrine of ancient lights, that 
past transactions and titles heretofore acquired or supposed to be 
acquired would be unsettled and prejudiced. 

We pass then to the other class of rules which, though parts of 
the common law of England, have never been administered by the 
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courts under the constitution of 1776. This class embraces 
those parts of the common law which in the terms usually era- 
ployed were at the period of our independence inapplicable to the 
existing circumstances and institutions of our people. This was a 
well-understood limitation upon the extent to which the colonies 
were considered to have carried with them the laws of the mother 
country (1 Black. Com. 108; 1 Story on Cons., sect. 148); and 
without doubt the same limitation, though not expressed, attached 
to the provision of the constitution of 1776. But this limitation 
will not be found to touch the present subject. There is less diffi- 
culty in applying the limitation practically than in attempting to 
define it. I understand it as excluding those parts of the common 
law of England which were applicable to subjects connected with 
political institutions and usages peculiar to the mother country, 
and having no existence in the colonies, such, for example, as 
offices, dignities, advowsons, tithes, &c. ; also, as excluding some 
of the more artificial rules of the common law, springing out of 
the complicated system of police, revenue and trade, among a 
great commercial people and not therefore applicable to the more 
simple transactions of the colonies or of the states in their early 
history : also it may be understood as excluding or modifying 
many rules of what is known as the common law of practice and 
possibly of evidence, which the greater simplicity in our system 
for the administration of justice would render unnecessary or in- 
convenient. 

But, on the other hand, our early legislative and judicial history 
shows conclusively that what may be termed the common law of 
property was received as an entire system, subject to alterations 
by the legislature only. Rights of property and of persons are 
fundamental rights necessary to be defined and protected in every 
civil society. The common law, as a system framed to this very 
end, could not be deemed inapplicable in the colonies for want of a 
subject-matter, or as being needless or superfluous or unacceptable, 
which is the true sense of the limitation in question. Certain it 
is, as a matter of history, that our ancestors did not so treat it. 
Perhaps no branch of the common law was adopted in this state so 
entire as this law of real estate, the whole body of which, with all 
its rules for defining the nature and quantity of estates in lands, 
for prescribing the modes of acquiring title to them, and for regu- 
lating their transmission was, from the beginning, administered by 
our courts substantially as in England, with such modifications 
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only as were made from time to time by the legislature. And as 
a part of the common law of real estate the rule of presumptive 
title to incorporeal rights from twenty years' user, by analogy to 
the statute limiting entries into lands, has been received as the 
law of this state from the beginning, and frequently applied to 
other kinds of incorporeal rights, no case of lights before this one 
having arisen. Now, it was doubtless true that the common law, 
in the very parts adopted and taking force, would in many of its 
special features and rules require alteration and amendment upon 
considerations of policy, either existing at the time of independence 
or to be developed in the future. But the framers of the constitu- 
tion of 1776, wisely appreciating the necessity of carrying into 
their new political condition some matured and completed system 
of jurisprudence for defining and protecting rights of property, as 
we'll as civil rights at large, chose to adopt as such a system, the 
body of the common law as it then stood, giving immediate and 
full force in all their rules to those branches of the common law 
which, as a whole, were applicable and necessary, such as was the 
law of real estate. And taking into consideration this very ne- 
cessity of future alterations and adjustments in particular fea- 
tures, the framers of the constitution of 1776 provided for it by 
devolving the power to make such alterations upon the legislature. 
Then following this action of the framers of the constitution, in 
exact accordance with the terms of this provision, as well as with 
the true and universally admitted, though not always strictly ob- 
served, line of separation, between legislative and judicial power, 
has been the uniform practice, both of our courts and our legisla- 
tures. It is well known that much of the English law of real 
estate, such as the rules of inheritance, and the system of entails, 
were out of harmony with the genius of our people ; yet these, 
and all other features of the common law of property, found to be 
inexpedient or unacceptable, were, both before and after the Revo- 
lution, excluded or modified by the legislature only, never by the 
courts. It cannot be found that a single rule of property, well 
settled as a part of the common law of England prior to the 
Revolution, was ever excluded from our jurisprudence by judicial 
decision only, although many of these rules rested originally upon 
reasons which had no existence in this country, and were for our 
people needlessly artificial; such,. for a single example, as the rule 
in Shelley's Case. On the whole, it must be clear, from uniform 
judicial and legislative practice, that the inexpediency or inutility 
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of certain rules of the common law, forming parts of an entire 
system or branch, such as the law of real estate, did not render 
those rules subject to be judicially eliminated from the system in 
which they were incorporated, and then declared inapplicable to 
the circumstances of this country, in the sense of the implied 
limitation we have been considering. This was never done by tlic 
courts, even as to rules of property plainly inexpedient under the 
circumstances of the country existing at the time of independence ; 
a fortiori would it be inadmissible upon considerations of policy 
developed in the subsequent growth or progress of the country, 
which, as we shall presently see, is the chief objection taken to 
the English doctrine of ancient lights. 

It is a noticeable fact that the English doctrine was recognised 
without question as part of the common law by the early judges 
of the state and of this country — judges certainly more likely 
than later ones to receive correct impressions of the state of our 
common law as originally derived from the mother country. No 
early adjudged cases directly upon the point are found, but the 
incidental expressions of opinion in the courts, sufficiently indi- 
cated the general direction of judicial and professional opinion, as 
in favor of the doctrine ; and this, though not authority, is evi- 
dence of no small weight that as a matter of judicial history the 
English rule was, at the period of our independence, regarded as 
part of the common law, and was not then inapplicable to the cir- 
cumstances of the colonies. The first expressions of opinion in 
New York were decidedly that way : Mahan v. Brown, 13 Wend. 
261 (1835); Banks v. American Tract Society, 4 Sandf. Ch. 
438. In Massachusetts the early tendency of judicial opinion was 
in that direction, and a statute was passed in 1852, expressly ex- 
cluding the English rule: Dewey, J., in Atkins v. Chilson et 
al, 7 Mete. 403 (1846); C. J. Shaw, in Fifty Associates v. 
Tudor, 6 Gray 259 (1856). So, in Maryland, Dorset, J., in 
Oheny v. Stein, 5 H. & J. 477. So, in South Carolina, where in 
1838, in McReady v. Thompson, Dudley 131, upon very full' 
consideration the court held and applied the English doctrine as 
to lights. In New Jersey, and in Illinois also, there have been 
direct decisions holding "the English rule in force : Robeson v. 
Pittenger, 1 Greene Ch. 57 ; Gerber v. Grabel, 16 111. 217. It 
was not until the year 1838, in the case of Parker v. Foote, 19 
Wend. 318, that any dissatisfaction with the rule appears. That 
case in New York was followed in Maine by Pierre v. Fernald, 
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26 Me. 436 (1847); in South Carolina, by Napier v. Bulwinkle, 
5 Rich. 99 (1852); in Maryland, by Qheny v. Stein, 11 Md. 1 
(1858) ; and in Massachusetts, by Rogers v. Sawin, 10 Gray 376 
(1858) ; and Oarrig v. Bee, 14 Gray 583 (1860). 

The objections to the doctrine taken by these cases are two : 
one is that the enjoyment of light and air in a tenement received 
over adjoining land is not an invasion of the possession of the ser- 
vient owner for which he could maintain an action, and therefore 
is not such an adverse user as to raise against him the presumption 
of a grant. This objection assumes that under the true principle 
of prescriptive title, the presumption of a grant arises only upon 
the omission of the servient owner to take a legal remedy against 
the easement or servitude exercised. Some learned judges have 
gone so far as to speak of the doctrine as " an anomaly in the law," 
19 Wend. 318. But an examination of the history of the law of pre- 
sumptive title from immemorial user would show that the presump- 
tion of a grant rests on a broader ground than the one stated, that 
is, on the long-continued acquiescence of a servient owner, not 
alone as evidenced by his waiver of a right of action, but as well by 
his waiver of the unquestioned right to obstruct the privilege, so 
far as exercised over his land. The other objection, and the con- 
trolling one, which has given to this course of decisions their direc- 
tion, stated in the language of the cases, is, that the English doc- 
trine as to lights " cannot be applied in the growing cities and 
villages of this country without working the most mischievous con- 
sequences :" Parker v. Foote, 19 Wend. 318. It will be observed 
that the first objection challenges the original technical propriety 
of the rule ; and if tenable would support the conclusion that the 
doctrine of presumptive title was in the beginning erroneously 
applied at common law to the case of light and air. The latter 
objection rests upon considerations of public policy growing out of 
a state of the country developed since the independence of the 
colonies. Now, giving to both these objections the utmost force, 
they still fail to meet my difficulty, which is that the doctrine of 
ancient lights being, in point of fact, a rule of the English common 
law of real estate at and prior to 1776, whether upon good techni- 
cal grounds or not is immaterial, and having by force of the con- 
stitution of that year become a part of our common law of real 
estate, it can be altered only by the legislature. Meanwhile the 
courts must administer the rule as part of the common law adopted 
in the constitution of 1776, without inquiring whether, on the one 
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hand, it was improperly or erroneously incorporated into the law 
in the first instance, or whether, on the other hand, under the in- 
crease of population and the rapid growth of our cities and towns 
since 1776, the rule is now found to work inconveniently or mis- 
chievously. 

A few words in conclusion upon a point that has frequently 
pressed itself into my reflections upon this case ; that is, the danger 
of drawing too strictly and narrowly against the courts the limita- 
tion between the judicial and the legislative authority to change or 
modify rules of the common law. It is, of course, true that any 
system of jurisprudence, in order to meet the wants of society, more 
especially the common law, which less than any other is codified, 
must have a progressive development, expansion and improvement, 
and new adaptations to changes in the condition of society and to 
newly-arising interests while becoming subjects of legal protection ; 
and this slow and silent growth has been, and, of necessity, must 
be in part and to a large extent the work of the courts. Many 
and important modifications in the common law, both in its prin- 
ciples and remedies, have gradually and imperceptibly grown up, 
based upon what is termed a course of judicial decisions. There is 
one large field within which this moulding influence of the courts 
may be legitimately and usefully exercised. It embraces what may 
be termed the administration of the common law, its process, reme- 
dies, rules of practice, and of evidence. In all that concerns these 
it is diflicult to see why the courts should feel themselves restricted 
in modifying and re-adapting them in details, from time to time, as 
experience or changes in the condition of society may render obvi- 
ously expedient. For those who administer the system, and are 
personally cognisant of the operation of its rules and modes of 
procedure, can better comprehend the necessity and precise extent 
of any changes or re-adaptations which may be required, and the 
best methods of effecting them. And certainly, the conservative 
temper, so characteristic always of the judicial mind, renders it a 
safe depository of such a power. There is another department of 
the common law in the growth of which the influence of judicial 
decisions has been largely felt. This embraces all that body of 
rules and principles which regulate the transactions of trade and 
business. ^No precipitate, sudden or radical change in these has 
been .ever made except by acts of legislation ; such, for example, 
as was the Statute of Anne, giving negotiability to promissory notes ; 
but upon this statute there has been built up, mainly by the slow 
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course of judicial decisions, the whole body of the law merchant. 
All this is an unavoidable and legitimate exercise of the judicial 
function. But there is one branch of the common law in which the 
courts have scrupulously and wisely refrained from any judicial 
changes. That embraces all those rules and principles which di- 
rectly concern what may be called the fundamental social rights, 
rights of person and of property, especially the latter. The rules 
which define and protect these, operate directly upon the people 
whose experience under such rules is the best test of the expe- 
diency of changes in them. Hence, for such changes, legislative 
action only is appropriate and safe, and on such changes the 
courts do not venture. 

With respect to the law of property there is an additional and 
very important reason for this caution, i. e., that judicial decisions, 
in theory at least, are supposed not to alter but simply to declare 
and administer the law; so that a decision, or a course of decisions, 
which in effect should change or modify a rule of property by 
declaring it otherwise than it has before been understood to be, 
operates retrospectively, affecting not only future titles, but also 
titles before acquired and transactions entered into in reliance upon 
a different state of the law. So great a mischief is the unsettling of 
confidence in titles held to be, that rather than incur the hazard of 
it the courts have not unfrequently refrained from declaring, as a 
rule of property, what would have been w6ll founded upon legal 
principles applicable to the subject-matter, solely because it was ap- 
prehended that titles were resting upon a generally-accepted differ- 
ent state of the law. A striking example, among many, of this cau- 
tion is found in the English decisions, which continued to deny dower 
to the widow, out of an equitable estate of her deceased husband, 
long after those estates had been subjected in equity to all the inci- 
dents of legal estates, even to the curtesy of a surviving husband. 
The allowance of curtesy and the denial of dower out of estates of 
precisely the same nature was felt to be anomalous and an unreason- 
able discrimination against the wife. This is acknowledged by so 
great a judge as Lord Redesdale, mD'Arcy v. Blake, 2 S. & L. 388. 
" Courts of equity," he says, " had assumed as a principle in acting 
upon trusts to follow the law ; and according to this principle they 
ought in all cases where rights attached on legal estates to have 
attached the same rights upon trusts, and consequently to have given 
dower of an equitable estate. It was found, however, that in cases 

of dower this principle, if pursued to the utmost, would affect the 
Vol. XXIV.— 4 



26 CLAWSON v. PRIMROSE. 

titles to a large proportion of the estates of the country ; for that 
parties had been acting on the footing of dower upon a contrary 
principle, and had supposed that by the creation of a trust the right 
of dower would be prevented from attaching. Many persons had 
purchased under this idea. * * * But the same objection did 
not apply to tenancy by the curtesy ; for no person -would pur- 
chase an estate subject to tenancy by the curtesy without the 
concurrence of the person in whom the right was vested. This I 
take to be the true reason of the distinction between dower and ten- 
ancy by the curtesy. It was necessary for the security of purcha- 
sers, of mortgagees, and of other persons taking the legal estates, to 
depart from the general principle in case of dower ; but it was not 
necessary in the case of tenancy by the curtesy." And so dower, 
out of equitable estates, continued to be denied, until finally this 
anomaly in the law was corrected by the Statute of 3 & 4 Will. 4, 
ch. 105. 

Now, to apply this conservative rule of judicial action to the 
present case, how can it be doubted that during the long interval 
after the adoption of our state constitution in 1776, until at least 
the year 1888, when the doctrine of ancient lights as part of the 
common law of this country was first drawn into question, it must 
have been practically recognised as the law of this state in any 
transaction depending upon the. question ; and that it would have 
been so adjudged had any case arisen for its judicial application ? 
And can there be doubt that at this day there may exist in this 
state, rights materially affecting the value and enjoyment of pro- 
perty supposed to have been acquired under the common law of 
ancient lights, since, as yet, no contrary rule has been declared 
by our courts or could reasonably have been inferred to exist ? 
Certainly it is wise not now to risk the unsettling of such interests 
*by judicially declaring the rule to be what until recently neither 
our courts, nor the bar, nor the people concerned, could with reason 
have supposed it to be ; on the other hand, a legislative alteration 
of the law will serve all the considerations of policy which have 
been urged against continuing the doctrine of ancient lights, and 
yet by operating, as it would, prospectively, will leave undisturbed 
any interests which may have grown up under a reasonable belief 
that the old law was still in force. 

The English doctrine referred to in country. In a majority of those in 
the principal case, has been variously which the question has arisen, it has 
received in the different states of this been held that no such doctrine forms a 
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part of the law of that particular state. 
The reasons for not following the Eng- 
lish rule have been various, but that 
usually assigned has been the inapplica- 
bility of the rule to the circumstances 
of a new and rapidly growing commu- 
nity. Where so many vacant lots must 
attend for years the progress of munici- 
pal improvements, it was considered 
wrong to import a presumption of foreign 
growth, and which is inapplicable to 
our circumstances, and to declare in the 
first cases which called for its applica- 
tion that it was a part of our law. Some 
judges have denied that the Statute of 
James (21 James I.), and its applica- 
tion by analogy to easements, was ever 
in force in their state, but it is believed 
that most of the courts who have refused 
to adopt " the modern English doctrine 
of ancient lights," have rested their de- 
cisions upon the ground of inapplica- 
bility above stated. 

In Ward v. Ned, 37 Ala. 500 (1861), 
it was held that the English doctrine did 
not prevail in that state. In Bay v. 
Lynes, 10 Ala. 63 (1846), the point 
was not raised, as the privation of light 
and air was not averred to be material, 
and the privilege had not been enjoyed 
for such a length of time that acquies- 
cence could be presumed. It is perhaps 
implied in that case that when the point 
arose the English rule would be fol- 
lowed, but the question was not dis- 
cussed, and Mr. Washburn is therefore 
wrong in referring to this case as one in 
which the English doctrine was fol- 
lowed : Washburn's Easements and Ser- 
vitudes, 3d ed., p. 622, \ 27. He is 
equally incorrect in referring to Gerber 
v. Grabel, 16 111. 217 (1854), and Du- 
rel v. Boisblanc, 1 Louisiana Ann. 407 
(1846), as sustaining the English rule. 
In the first of these cases, in an action 
on the ease for the obstruction of lights, 
the jury found for the plaintiff, the court 
arrested the judgment and entered it 
for the defendant. The two grounds 
urged by the dofendant were (1) that 



the declaration did not prescribe, for 
ancient lights, but merely averred pos- 
session and the right to enjoy; (2) that 
the doctrine of ancient lights did not 
prevail in Illinois. Two of the three 
members of the Supreme Court (Scates 
aud Caton) reversed the court below 
and remanded the case for judgment on 
the verdict. 

Scates, J , said, that the English 
rule was not in force in Illinois, because 
the Statute of 21 James I. had not been 
adopted in Illinois (only those statutes 
in aid of the common law prior to 4 
James I. have been adopted in that 
state), and as the doctrine of the pre- 
sumption of grant from adverse user of 
light and air for twenty years, could not 
be traced back to a period beyond 21 
James I., it could not be said that the 
modern English doctrine was in force. 
After quoting the older English cases, 
the judge said: " While we highly re- 
spect the learned decisions of English 
courts adopting an analogous rule to 
their Statute of Limitations, we must 
bow to the authority of these older rul- 
ings, with liberty to say that a twenty 
years' prescription for the easement of 
light and air is not applicable to the 
circumstances of this state, unsettled 
and unimproved as it is." The differ- 
ence is there pointed out between ease- 
ments, the use of which requires phy- 
sical possession and occupation, and is 
therefore adverse, and easements the en- 
joyment of which is lawful and does not 
invade the rights of others, as is the 
case in easements of light and air. 
" Under these circumstances, the pre- 
sumption has a sensible basis to operate 
upon in the forbearance of the injured 
party to vindicate his rights by entry 
or action, and his acquiescence in the 
known claim and appropriation of his 
rights, by another. * * * But no part 
of his reasoning will apply to an incor- 
poreal servitude of light and air. * * * 
There is no wrong to complain of, or 
injury to redress, as ia the class of 
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easements referred to. It cannot, there- 
fore, become an easement or servitude 
upon the land until it begins to operate 
upon the owner's right of obstructing 
the light and air. When then does this 
servitude begin ? At the precise period, 
when man's memory of its adoption is 
lost. Such was the common law of our 
adoption, and its adoption is as well 
suited, in all things to us, as to any 
people or country." The judge went 
on to say, however, that as it seemed 
that the judgment in arrest must have 
been predicated upon the insufficiency 
of the declaration in not averring the 
lights to be ancient, and as the court 
was of opinion that the plaintiff might 
have proved a prescriptive right under 
the common law of Illinois, or an ex- 
press grant, or circumstances from which 
a grant or estoppel might be presumed, 
it was to be presumed in. the absence of 
evidence, that the verdict was warranted. 
Caton, J., came to the same conclusion, 
but thought that the English rule formed 
part of the common law which was 
adopted in Illinois, and that rule was 
binding on the court, even though the 
public good would be promoted by its 
repeal. Treat, C. J., dissented, on 
what ground is not stated. It will be 
seen then that what was decided in this 
case was that the declaration was suffi- 
cient ; that two judges differed as to the 
condition of the law in Illinois, in re- 
gard to ancient lights, while the third 
judge thought that judgment was pro- 
perly entered for the defendant, his 
reason necessarily being that the decla- 
ration was defective, for the evidence 
was not brought up by the record, and 
there is nothing in the report of the 
case to show that the plaintiff founded 
his right upon the existence in Illinois 
of the English doctrine of ancient lights. 
In Durel v. Boisblanc, supra, the ques- 
tion under discussion did not arise at all. 
In that case, two adjoining lots, with 
houses erected on them, were sold by 
the same owner to different persons. 



The windows of the house on one of 
these lots opened on a passage-way on 
the other lot, which separated the two 
houses ; and to the yard of this house 
there was no access except by this pas- 
sage-way. It was held that as the ser- 
vitudes of way and light were apparent 
and necessary for the latter house, and 
were not concealed from the purchaser 
of the adjoining property, the latter was 
not entitled to rescind his purchase, and 
his lot was subject to the above-named 
easements. See Lnvillebeuve v. Cos- 
grove, 13 La. Ann. 323 (1858). 

In Pierre v. Fernald, 26 Me. 436, 
the plaintiff's premises, as well as those 
overlooked by his windows, had been in 
his possession during a portion of the 
twenty years preceding the cause of 
action, the plaintiff having hired the 
adjoining premises from the owner of 
them. It was held that, whether the 
English rule prevailed or not, the plain- 
tiff could not recover for the obstruction 
of his windows, for there could be no 
presumption of an adverse use by him 
of the light and air passing over prem- 
ises adjoining his own, while the latter 
were in his possession. The English 
rule is, it is true, declared inapplicable 
to this country, but the decision rests on 
the ground stated. 

In Wright v. Freeman, 5 H. & J. 
(Md.) 467 (1823), Dorset, J., said; 
" So the enjoyment of lights for twenty 
years, with the acquiescence of the 
owner of the fee of the adjoining ground, 
is such a decisive presumption of a right 
by grant or otherwise, unless contra- 
dicted or explained, that the jury ought 
to believe it." But in Cherry v. Stein, 
11 Md. 1 (1857), the contrary was de- 
cided. One of the questions in that 
case was whether the English rule was 
the law of Maryland. Eccleston, J., 
said: "We do not consider ns appli- 
cable to the cities and villages in this 
state such a right to lights by twenty 
years' user of them as in some of the 
American cases has been called ' the 
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modern English doctrine.' " The case 
of Smith v. White, decided by the Balti- 
more County Court, is referred to as 
taking the same view. 

In Story v. Odin, 12 Mass. 157 
(1815), Jackson, J., said that the 
plaintiff might have proved that the 
house was an ancient one, or that he 
was entitled by prescription to the ease- 
ment of light, though those facts were 
not set forth in the declaration. But 
the question as to the prevalence in 
Massachusetts of the English rule was 
not raised. In Atkins v. Chihon, 7 Met. 
398 (1844), Dewey, J , referring to 
the question, said : " The tendency of 
our (Massachusetts) decisions has been 
the other way," (from those of New 
York), i. e., in accordance with the 
English rule. The point was not de- 
cided. So in Dyer v. Sanford, 9 Met. 
395 (1845), Shaw, C. J., said, "this 
was a modern house, and had acquired no 
rights of light and air for the staircase- 
window over D.'s land ;" and in Fifty 
Associates v. Tudor, 6 Gray 255 (1856J, 
the same judge commented upon the dis- 
crepancy of the decisions on this subject, 
and declined to decide the point. 

But in Rogers v. Sawin, 10 Gray 376 
(1858), the court receded from the view 
heretofore expressed, and decided that 
the English rule was not in force. After 
stating the law of England, Metcalf, 
J., said : " Is this the common law of 
Massachusetts ? We think not. * * * 
The short grounds of the decisions cited 
are, (l)'that the making of a window in 
one's building, on his own land, and 
overlooking the land of his neighbor, 
is no encroachment on his neighbor's 
rights, and therefore cannot be regarded 
as adverse to him ; (2) that the English 
doctrine is not applicable to the state of 
things in this country, and would, if 
applied, work mischievous consequences 
in our cities and villages." This was 
followed in Carrig v. Dee, 14 Gray 583 
(1860). In that case it was held that 
no easement of light and air was ac- 



quired by their free passage for more 
than twenty years prior to the statute 
of 1852, to the window of a house rest- 
ing on the boundary line, although the 
shutters of the windows swung on their 
hinges over the adjoining land. Shaw, 
C. J., said the court are of opinion that 
the window on hinges swinging out- 
ward over defendant's land did not 
constitute such an adverse possessory 
use of the adjoining land as to make 
any difference in the principle. In 
Richardson v. Pond, 1 5 Gray 387 ( 1 860) , 
it was again held that twenty years' use 
of light and air, coming over adjoining 
property, raised no presumption of title 
to the easement. 

In New Jersey, as well as in Dela- 
ware, the English rule has been followed, 
and those states are, we believe, the 
only ones in which the question has 
been directly decided in that way. In 
Robeson v. Maxwell $r Pittenger, 1 Green 
Ch. 57 (1838), a motion to dissolve an 
injunction against the obstruction of 
lights which had overlooked the adjoin- 
ing premises for more than twenty years 
was refused. The complainants were 
the owners of a lot and dwelling-house 
erected thereon in 1802 by the former 
owner of that lot and the one adjoining, 
which was overlooked by the windows 
of the dwelling. In 1806 the owner 
died intestate, and the lots and dwelling- 
house descended to his children, who 
remained seised as tenants in common 
until 1828, when two of the heirs con- 
veyed the vacant lot to the third heir. 
It passed by several conveyances to the 
defendant, who, in 1838, began laying 
the foundation of a house which would 
immediately adjoin the dwelling-house 
above mentioned, and obstruct its win- 
dows. This latter lot and the house 
on it had remained in the possession of 
the heirs of the original owner till 
1829, when it was sold by them and 
passed to the plaintiff. It will thus be 
seen that the two adjoining lots were 
uninterruptedly in the possession of the 
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same owners from the time of the erec- 
tion of the building on one lot till 
1828. Unless, therefore, the adverse use 
by the windows of the house built on one 
lot of the light and air passing over the 
other began ten years before the owner- 
ship of either of the lots passed put 
of the common owner, the doctrine 
which we have been discussing is wholly 
inapplicable, and the Chancellor (Pen- 
kington) is clearly wrong in deciding 
the case as he does upon a principle 
which, whether correct or not, can have 
no bearing upon the particular case. 
Throughout the decision the distinction 
referred to is wholly overlooked, and 
premising that the case is one of adverse 
user of light and air for more than 
twenty years, the Chancellor founds his 
reasoning upon and applies his illustra 
tions to the particular facts which are 
not thsse of the case before him. 

In Mahxm v. Brown, 13 Wend. 261 
(1835), Savage, C. J., said: " It is 
perfectly settled that as the occupant 
may acquire a right to the house itself 
by twenty years' uninterrupted posses- 
sion under claim of title, so in the same 
time he shall by occupation acquire a 
right to an easement belonging to the 
house. * * * The person who thus 
opens a window overlooking the privacy 
of his neighbor, enjoys an easement in 
that which does not belong to him. 
Yet no action lies for this encroachment 
upon the rights of the person whose 
lands are thus overlooked, the encroach- 
ment will in twenty years ripen into a 
right, and it is said that the only remedy 
is to build on the adjoining land oppo- 
site to the offensive window." In this 
case the lights had not been enjoyed 
during twenty years, and a motion to 
set aside the nonsuit which had been 
entered was denied. 

In Parker v. Foote, 19 Wend. 309 
(1838), in the same year in which the 
question had been decided in New 
Jersey in favor of the English doctrine, 
the opposite view was taken in New 



York. The English rule was held in- 
applicable to this country ; Bbonson, 
J., saying, " as neither light, air nor 
prospect can be the subject of a grant, 
the proper presumption, if any, to be 
made in this case, is, that there was 
some covenant or agreement not to ob- 
struct the lights. * * * In the case of 
windows overlooking the land of another, 
the injury, if any, is merely ideal or im- 
aginary. The light and air which they 
admit are not the subjects of property, 
beyond the moment of actual occupancy, 
and for overlooking one's privacy no 
action can be maintained. The party has 
no remedy but to build on the adjoining 
land opposite the offensive window. 

* * * In the case of lights there is no 
adverse user, nor indeed any use whjrt- 
ever of another's property, and no 
foundation is laid for indulging any pre- 
sumption against the rightful owner. 

* * * What is the acquiescence which 
concludes the owner 1 No one has 
trespassed upon his land, or done him a 
legal injury of any kind. He has sub- 
mitted to nothing but the exercise of a 
lawful right on the part of his neigh- 
bor. How then has he forfeited the 
beneficial interest in his property ? * * * 
There is, I think, no principle upon 
which the modern English doctrine on 
the subject of lights can be supported. It 
is an anomaly in the law. It may do 
well enough in England. * * * But it 
cannot be applied in the growing cities 
and villages of this country, without 
working the most mischievous conse- 
quences. It has never 1 think been 
deemed a part of our law." Nelson, 
C. J., concurred ; Cowen, J., dissented. 

In Banks v. Am. Tract Soc, 4 Sandf. 
Ch. 438 (1847), a decision as to whether 
the English doctrine prevailed was stu- 
diously avoided, though the point was 
before the court. In Myers v. Gemmel, 
10 Barb. 537 (1851), the owner of 
two adjoining lots, on one of which was 
a building with windows opening on the 
vacant lot, leased the lot with the house 
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on it to another for years, without re- 
serving any rights to himself. Held, that 
the doctrine of ancient lights did not 
apply in this country, and that to build 
a house on the vacant lot adjoining, not 
being in derogation of his grant, could 
not be enjoined against. Edmonds, P. 
J., dissented. 

" Only such parts of the common 
law," says Mitchell, J., "were 
brought by the colonists with them as 
suited their condition. * * * A law- 
inapplicable to the condition of the 
country for so long a period could not 
belong to that part of the common law 
which we brought with us, namely, so 
much only as was applicable to our 
condition, nor as part of the law of the 
colony on 19th April 1775. * * * It is 
against the spirit of our people to en- 
cumber their lands with privileges in 
favor of other, though adjoining lands, 
whether held by them or others. * * * 
In such a community it would be doing 
violence to the habits and customs of the 
people to presume a grant or intention 
to grant a right to another over adjoin- 
ing property not within the limits shown 
on the face of the grant, or not unques- 
tionably indicated by the use and situa- 
tion of the property." 

In Mullen v. Strieker, 19 Ohio St. 
135 (1869), the question was not raised, 
but Welch, J., expressed his disap- 
proval of the English doctrine. " We 
understand the law to be in Ohio that 
no prescriptive right to the use of light 
and air through windows can be ac- 
quired by any length of use or enjoy- 
ment. * * * It seems to us that the 
doctrine of easements in light and air, 
founded upon sheer necessity and cbn- 
veniencc, like the kindred doctrine of 
ancient windows or prescriptive right to 
light and air by long user, is wholly 
unsuited to our condition, and is not in 
accordance with the common under- 
standing of the community. Both doc- 
trines are based upon similar reasons 



and considerations, and both should 
stand or fall together. They are un- 
suited to a country like ours, where 
real estate is constantly and rapidly ap- 
preciating, and being subjected to new 
and more costly forms of improvement, 
and where it so frequently changes 
owners as almost to become a matter of 
merchandise. * * * It will be safer and 
more likely to subserve the ends of jus- 
tice and public good to leave the parties, 
on question of light and air, to the boun- 
dary lines they name, and the terms 
they express in their deeds and con- 
tracts." Haverslick v. Sipe, 33 Penn. 
St. 368, quoted and approved. 

In McCready v. Thomson, Dudley (S. 
C.) 131 (1838), the verdict was for the 
plaintiff in an action on the case for 
obstructing lights during fifty-five years. 
A motion for a new trial was dismissed, 
O'Nball, J., saying : " The common 
law is very clear that one may prescribe 
for air and light as well as for any other 
easement. Prescription presumes a 
grant. The use of the easement for 
twenty years and upwards, is only the 
evidence of it. * * * But [it has been") 
insisted that the rule was an unwise 
one, and inapplicable to this country. 
The first argument may very properly 
be addressed to legislators ; with judges, 
however, it can have no weight. The 
law, as we find it, and not as we would 
have it, is to be our guide. The other 
argument can have as little force ; the 
common law is the law of South Caro- 
lina, as much as it is of England. * * * 
There is nothing in the principle now 
under consideration, which renders it 
unsuitable to our political or civil in- 
stitutions. It is a mere private right, 
originating in consent, and perfected by 
lapse of time, contributing to the com- 
fort and value of a person's habitation. 
But in Napier v. Bulwinkle, 5 Rich. 
(S. C.) 311 (1852), the opposite view 
was taken. Waidlaw, J., said: 
" Where no other evidence of assent is 
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given, the fair inference from unob- 
structed enjoyment of such a window is, 
that there was acquiescence in a favor, 
but not in a right ; that the obstruction 
was forborne, not because an easement 
had been granted or the acquisition of 
one thought of, but because, to the 
owner of the space, it was immaterial 
to what use another might turn the ele- 
ments that had passed through his space 
and served his purpose. * * * Where 
nothing besides the unobstructed enjoy- 
ment appears to sustain the right, he 
who complains of his window being 
darkened by the alterations of his neigh- 
bor's property, may well be told that 
these he should have anticipated." 

In Hoi) v. Sterrelt, 2 Watts (Pa.) 
327 (1834), it was said by Rogers, J., 
" The doctrine of the English books in 
respect to ancient lights is not very well 
understood in this country. I am not 
aware that any case has been ruled in 
this state in which the principle has been 
recognised. It should be introduced 
with caution. M*ny vacant lots in our 
cities and towns are owned by persons 
who reside at a distance, and who are 
cither unable or unwilling to improve 
them. It would be most inconvenient 
to compel them to do so, on the penalty 
of forfeiting a valuable right by ne- 
glect." 

In Mnynard v. Esher, 17 Penna. St. 
222 (1851), it is said by Loweie, C. 
J., " Where a man, owning a lot 
partly covered by a house with win- 
dows opening out upon the other part, 
sells the part on which the house stands, 
then the purchaser acquires a right to 
have light and air from the adjoining 
part, so that the vendor will be re- 
stricted in building upon it. * * * 
Where both lots are passing out of the 
vendor at the same instant, it is im- 
possible to imply that he is making one 
servient to the other ; and this is es- 
pecially so when he is selling both lots 
clear of encumbrances, for an easement 



is an encumbrance." In Ilaverstick 
v. Slpe, 33 Penna, St. 368 (1859), 
Lowkie, C. J., said: "It has never 
been considered, in this state, that a 
contract for the privilege of light and 
air over another man's ground could be 
implied from the fact that such a privi- 
lege has been long enjoyed : or that, on 
a sale of a house and lot, such a con- 
tract, could be implied from the char- 
acter of the improvements on the lot 
sold and the adjoining lots. How can 
we define an easement for light and air 
by implication, without arresting all 
change in the style of buildings, all 
enlargement of a man's house according 
to the demands of a growing or im- 
proving family ? * * * The advantage 
which one man derives by obtaining 
light and air over the ground of another, 
is no adverse privilege, as it ordinarily 
appears ; for it is no sort of encroach- 
ment on the land of another, or inter- 
ference with his enjoyment of it, and he 
could not without churlishness protest 
against it when used with neighborly 
propriety. The enjoyment of such a 
privilege needs no implication of a 
grant to account for it, and none is 
made." 

In Hubbard v. Town, 33 Vt. 295 
(1860), it was held that the English 
rule did not apply in Vermont. The 
ground of the decision was that a grant, 
waiver or abandonment, cannot be pre- 
sumed against one who is unable to 
preserve the thing unlawfully used by 
an action against the trespasser. An 
action will not lie against one whose 
windows overlook my land ; it cannot 
therefore be presumed by mere lapse of 
time in such a case that I have deprived 
myself of a right to close those win- 
dows in the only lawful way, viz. : by 
building against them. 

In Morrison v. Marquardt, 7 Am. 
Law Reg. N. S. 336 ; s. o. 24 Iowa 
35 (1867), Dillon, C. J., says: * * 
"Perhaps the law as to implied ease- 
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ments generally cannot be said to be 
fully settled, and this is particularly 
true in this country as to easements of 
light and air. The right to light and 
air seems in many respects to be differ- 
ent in its nature from easements relating 
to artificial erections on the servient 
estate, such as drains, gutters, pipes, 
&c, or rights of way and the like. 

" As to light and air, I am free to say 
that I do not believe the rule, as ap- 
plied to our situation and circumstances, 
a sound one, which holds that under 
any circumstances this right can by im- 
plication be burdened upon an adjoining 
estate, as to prevent the owner thereof 
from building upon or improving it as he 
pleases. I would reverse the rule and 
hold that he who claims that the ten 
* * * feet adjoining him * * * shall 
remain vacant and unimproved, should 
found such claim upon an express grant 
or covenant. 

" This rule is simple. Grantor and 
grantee would both know that the deed 
is the measure of their rights. Is it 
any hardship upon the purchaser to 
secure by express grant, lights so valu- 
able to him and so detrimental to his 
grantor, — rights which, unless limited 
and defined by written stipulations, are 
of uncertain extent and uncertain du- 
ration ? * * * A denial of an easement 
of mere implication, as respects light 
and air, may, in my judgment, well 
be, without denying that other easements 
of a different character may, and in 
some cases should, be held to exist by 
implication." [The point was not, how- 
ever, decided, since it was held the cir- 
cumstances negatived conclusively the 
presumption of the implied easement.] 

It is a well-known principle of law 



that in cases of doubt the words of a 
grant are to be interpreted against the 
grantor. This principle, in its applica- 
tion to the subject of which we are treat- 
ing, is illustrated by the case of the 
United States v. Samuel Appleton, 1 
Sumn. 492. In 1808 a block of build- 
ings was built, consisting of a centre 
building with wings. There was a 
piazza in front of the centre building, 
over which swung doors in the wings. 
In 1811 the wings were sold to the de- 
fendants, and the centre building was 
sold in 1816 to the United States, who 
had occupied it under a lease from 1 808 
to that time. Held, that the defendants 
were under the terms of the grant en- 
titled to the use of the side-doors as 
used at the time of the conveyance, 
independently of the lapse of time. 
The language of the conveyance was, 
"the above [wing] with all the privi- 
leges and appurtenances." Story, J. : 
" The law gives a reasonable intend- 
ment in all such cases to the grant ; and 
passes with the property all those ease- 
ments and privileges, which at the time 
belong to it, and are in use as appur- 
tenances. * * * A man sells a dwell- 
ing-house with windows then looking 
into his own adjacent lands. There 
can be no doubt that the grant carries 
with it the right to the enjoyment of the 
light to those windows ; and that the 
grantor cannot, by building on his ad- 
jacent land, entitle himself to obstruct 
the light, or close up the windows. 
* * * In truth, every grant of a thing 
naturally and necessarily imports a 
grant of it, as it actually exists, unless 
the contrary is provided for." 

Sydney Biodlg. 
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The defendant was driving through a city street in the evening, on the right 
hand side of the street, at a moderate speed, and in passing a team standing on the 

same side of tne road was compelled to turn into the middle of the street, and in 
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